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Restitution of Conjugal Rights : An Analysis 

ISSN 2456-31 53 

The term restitution means the restoration of something that is lost or is 

stolen. In terms of personal rights, it means reinstatement of the rights and in terms 

of relationship; it means restoration of the relationship. According to the Oxford 

Dictionary, the word conjugal means lelating to marriage or the relationship 

between husband and wife. The essence of marriage is a sharing of a common life, 

a sharing of all the happiness that life had to offer and all the misery that is faced in 

life, living together is a symbol of such sharing. Living apart is a symbol indicating 

the negation of such sharing. It is one of the remedies available to a spouse whose 

other half has withdrawn from his or her society and house, without giving any 

proper reason or justification. 

The concept of restitution of conjugal rights is an English concept and 

goes back to the early 1800s. In England, the concept of restitution of conjugal 

rights was not recognised earlier it was controlled by the Ecclesiastical Courts 

which looked after all marriage related cases and it did not recognise desertion. 
The court developed the concept that when a spouse leaves without any 
justification or explanation, he/she could obtain an order of restitution and on 
obtaining such order from the court the other spouse under the order of the court 
had to return back to his/her matrimonial house and failure to comply with such 
order, the deserting spouse was penalised with excommunication, it, basically, 
meant banishment of the person who did not follow the order of restitution. 

Essential Ingredients 

*Dr. Pankaj Dwivedi 

Before the advent of the British, India did not recognise any such concept, 
as the concept of marriage in India was and is still sacramental and separation is 
considered sin. It was neither considered by Dharmashashtra nor Muslim law made 
any provision for it'. The concept of restitution of conjugal rights came in India 
with the British and was introduced for the first time in the year 1866 by the Privy 
Council in the case of Moonshee Bazloor v. Shamsoonaissa Begum. In this case, 
such an action was considered as specific performance.° 

Journal of Legal Views and Reviews 

To obtain the relief of restitution of conjugal rights, the aggrieved party 
needs to establish the presence of the following essential ingredients: 

*Asso. Professor, School ofLaw and Legal Affairs, Noida International University, NOIDA 
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GENE PATENTING IN PLANTS: INDIAN SCENARIO 

Smita Srivastava∗ 
 

Abstract 

Today, demand for high production in agricultural sector is increasing rapidly due to increase in world 

population. Biotechnology through genetic engineering has paved the way for the production of super crops 

with desired qualities by manipulating the genome of plants. In order to give incentive to research in 

agricultural sector, some legal protection is required. Patent is one of such methods. Granting of patent like 

monopoly on plant genetic resources give rise to issue of bio-piracy. Biotech companies of developed 

countries have obtained many patents on genes of plants misappropriating the genetic resources of 

developing or underdeveloped countries which are rich in biodiversity. This free flow of genetic resources 

and information related therewith from South to North take place due to concept of “free access” and 

“common heritage of mankind.” Huge profit is generated from such resources without compensating the 

country of origin.  This paper aims to analysis the law relating to gene patenting of plants in India and 

measures taken to address the issue of bio-piracy. 

 

I Introduction 

II Concept of gene patenting in plants 

III Comparative analysis of jurisdictional approaches of United States and European 

Union 

IV Gene Patenting in Plants: India Scenario 

V Conclusion 

 

I Introduction 

GENES ARE vital component of biotechnology and represents an increasingly significant area 

of research and development. Gene sequence offer a wealth of knowledge and information to 

genetic researcher. The ability to identify and utilize the gene has great potential for the medical 

and agricultural sector. Research in agriculture sector mainly focuses on evolving new plant 

varieties capable of catering the modern-day needs. Genetic researches are boon for the 

agricultural sector as improved varieties with high productivity fulfill the food security need of 
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INTERNATIONAL LEGAL REGIME ON GENE PATENTING IN PLANTS 

 

Smita Srivastava 

 

 

I. INTRODUCTION 

 

Under international legal regime there is considerable room for genetic patenting, 

especially in cases of plants. Due to this flexibility, gene patenting in plants is permitted in 

many developed countries as biotech industry is dominated by them. Taking the advantage of 

this legal regime, agro-biotech companies have obtained several patents on genetic inventions 

relating to plants. They generate huge profits by misappropriating the genetic resources of 

developing or under-developed countries, which are rich in biodiversity. This free flow of 

genetic resources and associated knowledge from South to North take place due to concept of 

“free access” and “common heritage of mankind.” Therefore, while accessing the genetic 

resources consent of country of origin is not obtained. Further, genetic material is taken 

without compensating and acknowledging the contribution of indigenous communities of 

provider country. This gives rise to issue of ‘bio piracy’ and ‘cultural piracy’. Convention on 

Biological Diversity 1992 and Nagoya Protocol 2010 recognize the “sovereign right of state 

over its natural resources” and address these issues by providing necessary framework for 

appropriate access to genetic resources and traditional knowledge associated therewith. They 

also provide for fair and equitable sharing of benefits arising out of them. Purpose of this 

paper is to make analysis of basis of gene patenting in plants at the international level and to 

explore the concerns of developing countries in this regard. It further makes critical analysis 

of present international ‘Access and Benefit Sharing regime’ in addressing those concerns. 

 

II. GENE PATENTING IN PLANTS AND TRIPS AGREEMENT 

 

At the international level, Article 27 of TRIPS Agreement lays down minimum 

standards of patent protection that must be met by all WTO members. Article 27.1 provides: 

 

“……patents shall be available for any inventions, whether products or 

processes, in all fields of technology, provided that they are new, involve an 

inventive step and are capable of industrial application.” 

 

With regard to gene patenting the provision is not very clear. However, there is 

considerable room for gene patenting in plants. It says that patent shall be available for 

‘anyinvention.’It does not distinguish between inventions having life and inventions not 

having life, therefore, inventions having life form can be patented. Patent is available for both 

products and processes. Therefore, patent can be granted on isolated or artificial gene of 

plant, which is ultimate product. However, with regard to new “uses” of product Article 27.1 

is silent. Therefore, member countries are free to allow or disallow the patenting of new use 

of known substance (e.g. genes).1 It guarantees patents in all the fields of technology without 

any discrimination and that off course include the agricultural sector. 

 

 
 Senior Research Fellow, Faculty of Law, Banaras Hindu University, Varanasi, India.  
1 UNCTAD-ICTSD, Resource Book on TRIPS and Development 356-357 (Cambridge University Press, New 

York, 2005). 
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Abstract

At the international level TRIPS Agreement requires the member states “to 
protect the plant varieties either by patent or by effective sui generis system.” It 
is considered that International Convention for Protection of New Varieties of 
Plants, 1961 (UPOV) provides a model law for “effective sui generis system” 
for protection of plant variety. It provides for breeder’s right regime, which also 
recognizes the breeder’s exemption and farmer’s privilege. However, biggest 
criticism of this Convention is that it over-appreciates the role of breeders. 
Being an agricultural economy, in order to protect the interest of its farmers, 
India has adopted its own sui generis system for protection of plant variety. For 
that purpose, India has enacted the Protection of Plant Varieties and Farmer’s 
Right Act, 2001, which is progressive legislation and strikes a balance among 
right and interest of various stakeholders.

Key words: - Farmer’s Rights, Plant Variety, TRIPS, UPOV.

Introduction

India is basically an agricultural economy and vast majority of its people are 
farmers. Even though the share of agriculture in GDP has declined relatively fast 
in the past few decades, it still accounts for 17.1 percent of the gross domestic 

1 
product and employs an overwhelming majority of the population. Overall, 
agriculture provides livelihood to about 70 percent of the population. India is 
very rich in terms of plant genetic resources for food and agriculture and is 
leading producer of many crops like wheat and rice. Further, a number of 
industries, such as the cotton and jute industries or the sugar industry, are 

2dependent on agricultural commodities. 

Indian agriculture is characterized by pre-dominance of small and marginal 
farmers. It has slowly developed over thousands of years with the domestication 
of plants and animals. Farmers and rural community by their traditional 
practices have greatly contributed to the creation, conservation, exchange and 
utilization of genetic diversity. Agriculture is and will continue to be central to 

3
all strategies for planned socio-economic development of this country. 

Rise of the modern technology culminated in agricultural research. It is essential 
to achieve self-sufficiency in food production. Research in agriculture field 
mainly focuses on evolving new plant varieties capable of catering the modern-
day needs. It involves huge investment and laborious efforts which deserve 
protection. Therefore, there was a need to encourage research in agriculture 
sector by offering protection to the new plant varieties. At the same time farmers 
and other groups contributed to the conservation of plant generic resources and 
in making them available for use in evolving new varieties deserve recognition 
through rewards. So, there was need to balance two interests.

Since agriculture is backbone of India’s economy, therefore, Indian policy was 
based on the concept that plant varieties and seeds are common heritage of 
mankind. India did not want to monopolies the crucial areas like agriculture, 
therefore, Indian Patent Act, 1970 specifically excluded the plant in whole or 
part thereof including seeds, varieties, species and essential biological process 
for production of plants from purview of patent protection. However, under 
TRIPS Agreement, it was also obliged to provide either a patent protection or a 
combination thereof to plant varieties. This led to a heated debate as to the 
system of protection to be adopted for plant varieties. Being an agrarian 
economy, patent protection for plant varieties was not considered to be in the 
interest of the country and India opted for sui generis legislation. Primary 
breeders of India are farmers and hence it was necessary to protect the interest 

4
of farmers.  In order to make balance between the rights of farming community 
and the breeders, India enacted the Protection of Plant Varieties and Farmer’s 
Right Act, 2001.
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